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of a justice of the peace should be' revived after 20 years from its rendi- 
tion, there being no provision that absence would suspend such statute, 
that a judgment rendered in 1883, the defendant being absent thereafter 
from the jurisdiction till 1902, would not have been revived in J908, even 
at common law, 

The general common law rule is in accord with the case under dis- 
cussion and holds that the statute begins to run from the time of accrual 
and may not be suspended. Brown v. Houdlette, 10 Me., 407; Goodwin v.- 
Wells, 76 Iowa, 774; Whiting v. Leakift, 66 Md,, 255; and so it has been" 
held that inability to serve sentence on a defendant will not suspend the 
Statute, Amg. v. Watertown, 130 U. S., 32CJ, though in some jurisdictions 
the absence of a judgment debtor is taken into Consideration somewhat, 
Alston v. Hawkins, log N, C, 3; Kline v. Kline, 20 Pa, St., 506; Miller v. 
Smith, 16 Wend, (N. Y.), 310. It has, however, been held that 
inability to sue, caused by vis major, stopped the running of 
the statute, though such an exception was not noted in the 
statute itself, Braun v. Sauerwein, 10 Wall (U. S.), 223; and 
some states recognize exceptions in cases of necessity, Hill v. Phillips, 
14 R. I., 93, as where there was a debt due a British subject and the 
Revolutionary War prevented its collection, Hofikirk v. Bell, 3 Cranch 
(U. S.), 454, or where a debtor becomes the administrator of his creditor's 
estate, then the statute is suspended during the period of administration, 
Norres v. Hays, 44 La. Ann., 907, of where an infant, being seduced, 
would have had to bring Suit in another's name, Watson v. Watson, 53 
Mich., 168, and the English courts suspend the running of the statute in 
case there was no court in which the plaintiff might bring his action, 
Graham v. Nelson, 5 Humph. Term R., 60S. 

Intoxicating Liquors— Burden of Proof — Justification. — Bell v. 
State, 137 S. W., 670 (Texas). — Held, that under a statute providing 
that where facts constituting an offense are proven, it devolving then upon 
the accused to establish matters of justification or excuse. The state is not 
bound, in a prosecution for Selling liquors, to show that accused did 
not have a license for selling under prescription and thereunder make the 
sale, for it is a matter within the peculiar knowledge of the accused. 
Davidson, P. J., dissenting. 

The general American rule holds that where the subject matter of a 
negative averment in an indictment is a matter peculiarly within the knowl- 
edge of the defendant and relied on by him as an excuse or justification, 
the burden of proof as to such averment is on hint. Burrill on Cir. Ev., 
728; Wharton on Cr. Law, §709, nor need the ground of defence be 
connected necessarily with the transaction on which the indictment is 
fdunded, Commonwealth v. McKie, 1 Gray (Mass.), 65; Stewart v. 
Ashley, 74 Mich., 189, and so when confessions of prisoners were intro- 
duced without Showing that they were not obtained by improper repre- 
sentations the burden of prdof to show that they were involuntary rested 
upon the accused. Rufer & Egner v. State, 25 Ohio, 470; 1 Greenl. on 
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Ev., § 78, 79, 816. But some courts make an exception in case a prima 
facie case is made out by one side, holding that it must be rebutted to 
entitle the other to a verdict. State v. Patterson, 45 Vt, 316; Heincmann 
et at. v. Heard et al., 62 N. Y., 455. The case under discussion, 
moreover, is in opposition to the rule that every ingredient of 
an offense must be set out by proper averment in an indict- 
ment. C kitty's Crim. Law, pp. 281-282; Rex v. Home, 2 Cowp., 
682, and it has been held that the legislature cannot authorize the courts 
to dispense with the allegations of material facts, thus rendering the 
statute in the case under consideration unconstitutional. People v. Ber- 
berich, 2 Parker Crim. Rep., 329; State v. Webster, 5 Halst, 293, and if 
such facts are omitted no offense is stated. Williams v. State. 42 Miss., 
328; State v. McCormick, 22 Tex., 301. 

Street Railroads — Collision — Burden of Proof. — St. John v. 
Rhode Island Company, 79 Atlantic, hoi (R. I.). — Held, that a 
driver of a vehicle, struck by a street car, has the burden of proof to 
show exercise of care by himself and negligence by the company's em- 
ployees which caused his injury. 

The case under discussion is opposed to the weight of American 
authority, which holds that under such circumstances all a plaintiff need 
show is his right to be on the tracks. Anniston Elect. Co. v. Elwell, 144 
Ala., 317, and that the defendant was negligent in the performance of its 
duty. Donohue v. Wilmington City R. R. Co., 4 Pennew. (Del.), 55; 
Goldrick v. Union R. R. Co., 20 R. I., 128, and that such negligence was 
the proximate cause of his injuries. Philbin v. Denver City Tramway 
Co., 36 Colo., 331 ; Citizens' R. R. Co. v. Marvel, 161 Ind., 506. Nor need 
the complaint set forth that the defendant's employees were acting in 
the line of their duty, but merely that the defendant by its agents negli- 
gently ran the car. Indianapolis Union R. Co. v. Waddington, 169 Ind., 
448. In some jurisdictions, however, contributory negligence must be nega- 
tived, if other averments in the complaint suggest the inference of the 
plaintiff's want of care. Robinson v. Western Pac. R. Co., 48 Cal., 409; 
Street R. Co. v. Wolthenius, 40 Ohio St., 376; Texas R. Co. v. Murphy, 
46 Texas, 306. Some states, moreover, hold that the plaintiff must aver at all 
events that he was free from contributory negligence. Potter v. Ft. Wayne, 
43 Ind. App., 427 ; Mayo v. Boston R. R. Co., 104 Mass., 137 ; Thompson 
v. Flint, 57 Mich., 300, unless the other allegations show want of negli- 
gence on his part; Indianapolis St. R. Co. v. Robinson, 2 Ind., 586, or the 
suit is for personal injuries or death, Cleveland R. Co. v. Wisehart, 
161 Ind., 208, and in one state failure to allege want of contributory 
negligence may be cured by verdict, Gerke v. Fancher, 158 111., 375 ; 
Chicago R. Co. v. Hazzard, 26 111., 373; and other states, although they 
require contributory negligence to be negatived, do not require want of 
it to be alleged when the additional facts do not suggest it. Brockett v. 
Fair Haven R. Co., 73 Conn., 428; Michigan So. R. Co. v. Lautz, 29 
Ind., 528. 



